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STATEMENT OF THE ISSUES 

Did the District Court err in issuing a default judgment in favor of Appellee 

Mathew West? 

STATEMENT OF THE CASE 

Mathew West filed a Complaint alleging breach of contract against Chris 

Haywood and Haywood's mother, Devra West, in Flathead County on May 8, 

2007 (Mathew West is no relation to Devra West, who is Haywood's mother, and 

will be referred to as "Devra"). (Docket 1 .) West served Haywood and Devra on 

May 24, 2007. (Docket 3.)' Several weeks later, on June 11, Haywood's agent 

Geoffiey Reynolds contacted this counsel and requested additional time to file an 

Answer, which was granted.2 Haywood never did file an Answer, although Devra 

did, through her lawyer Jack Quatman. (Docket 4.) 

A month after Devra filed her Answer, on August 10, the lower court took 

Haywood's default. On September 7, West moved for a default judgment against 

Haywood. (Docket 9.) A hearing was scheduled for February 27, 2008, at which 

Haywood made his first appearance. West testified regarding his damages, and the 

court entered judgment against Haywood that same day. (Docket 22.) 

' Haywood's chronology of dates, in his Statement of the Case, contains inaccurate 
dates. 
2 Made part of the record in West's brief, docket 29. 



On March 4, 2008, Haywood's current counsel filed a Motion to Set Aside 

the Default Judgment. (Docket 24.) On April 30, the court issued its order 

denying the motion, and Haywood appeals from that order. (Docket 37.) 

STATEMENT OF THE FACTS 

Haywood's Statement of Facts asserts that he is not a proper party to this 

lawsuit. (Br., pg. 2.) He claims that Mathew West contracted with a Sanctuary 

Environments, LLC, and that he, Haywood, is only an employee of that LLC. (Br., 

pg. 2). Haywood baldly asserts that he is the "Project Manager for Sanctuary 

Environments, LLC," and that it was "in this capacity that [Haywood] signed a 

contract between Sanctuary Environments, LLC, and [West]." (Br., p. 2.) 

In fact, Mathew West entered into a contract with Haywood and his mother. 

There was no mention of Sanctuary Environments, LLC, during negotiations. The 

only document that could be considered a written contract is between Matt West 
\ 

and "Chris Haywood Stoneworks" in Lakeside, Montana. (Exh. A.) "Chris 

Haywood Stoneworks," prominently written across the contract, is a d/b/a of Chris 

Haywood. That form was provided by Haywood and his mother. 

The parties entered into the contract in August, 2007. (Exh. A.) West later 

learned, in litigation, that the house itself had been deeded by a Patricia Cole to the 

LLC in May, 2006. (Exh. B to docket 29.) However, that deed was not recorded 

until October, 2007, several months after Matt West started building. (Exh. C to 



docket 29.) Thus, Matt West could not have known of the home's actual 

ownership in any event, even if he had had a duty to ascertain it. 

Moreover, Sanctuary Environments, LLC, was involuntarily dissolved on 

December 4, 2006; it did not even exist as an entity when the lawsuit was filed. 

(Exh. D to docket 29.) 

Chris Haywood and his mother were served on May 24,2007, in compliance 

with Rule 4D, M.R.Civ.P. (Docket 3.) Their agent, Geoffrey Reynolds, contacted 

this counsel on June 11 and asked for an additional two weeks to file an Answer, 

which was granted.3 Haywood and Devra were well aware of the meaning of the 

summonses, and aware of the need to file their Answer by a certain date. 

Moreover, there was legal representation after attorney Jack Quatman was hired. 

Quatman filed an Answer for Devra, but not for Haywood. (Docket 4).4 

No ambush tactics were used here. Matt West did not move for Haywood's 

default until August 10, 2007, two and one-half months after service and two 

months after granting him an additional two weeks to appear. (Docket 6.) 

Haywood still did not appear, but West waited nearly an additional month, until 

September 7, to move for a Default Judgment against him. (Docket 9.) West 

copied attorney Jack Quatman with all pleadings, including default pleadings, even 

Made part of the record in West's brief, docket 29. 
Mr. Quatman has since withdrawn. (Docket 12, 1 8.) 



though Quatman had not made an appearance for Haywood. Thus, Quatrnan knew 

that West was seeking Haywood's default. After Quatman withdrew in November, 

2007, (docket 12, 18), West nevertheless continued to copy him with pleadings, 

including the request for a default hearing. 

SUMMARY OF ARGUMENT 

The lower court properly entered a default judgment against Haywood. 

There was no mistake, inadvertence, surprise, excusable neglect, or any other 

reason justiQing relief fi-om it, as mandated by Rule 60(b)(l), (b)(6), M.R.Civ.P. 

"Excusable neglect" does not exist here. The lower court's judgment should be 

affirmed. 

ARGUMENT 

The standard of review, where a default judgment has been entered, is that 

the lower court need not have greatly abused its discretion to be reversed. Waldher 

v. Fed. Deposit Ins. Group, 282 Mont. 59,62,935 P.2d 1101, 1103 (Mont. 1997). 

A. THE ENTRY OF DEFAULT AGAINST HAYWOOD WAS 
PROPER, UNDER EITHER RULE 55 OR RULE 60, 
M.R.CIV.P. 

The standards for setting aside an entry of default and default judgment are 

well established. An entry of default may be set aside for "good cause shown." 

Rule 55(c), M.R.Civ.P. To set aside the entry of a default, as opposed to a default 



judgment, the Court must consider the four elements in Cribb v. Matlock Comm., 

Inc., 236 Mont. 27, 768 P.2d 337 (1989); Essex Ins. Co. v. Jaycie, Inc., 323 Mont. 

2231, 99 P.3d 651, 2004 MT 278. The party seeking to set aside the default bears 

the burden of proof, and must prove all four elements. State of Montana ex rel. 

Dept of Environmental Quality v. Robinson, 1998 MT 185, 915; Blume v; 

Metropolitan Life Ins. Co., 242 Mont. 465,467,791 P.2d 784,786 (1990). 

, Haywood's brief does not demonstrate that he, satisfies the "good cause" 

standard under Rule 55(c). However, whether he could have met that standard is 

irrelevant; because a judgment has been entered, he must satisfy the standards 

under Rule 60, M.R.Civ.P. His stated reason for failing to answer the Complaint - 

assuming that counsel Jack Quatman had the matter in hand - does not rise to the 

level of "good cause" or "excusable neglect" under any standard. (Br., pg. 3.) 

Haywood's default was properly taken. 

B. HAYWOOD HAS FAILED TO DEMONSTRATE ANY 
GROUNDS FOR SETTING ASIDE THE DEFAULT 
JUDGMENT. 

To set aside a default judgment, as Haywood seeks to do in this case, the 

Court must find the judgment was based upon mistake, inadvertence, surprise, 

excusable neglect, or any other reason justifying relief. Rule 60(b)(l), (b)(6), 

M.R.Civ.P. The "excusable neglect" standard for setting aside a default judgment 

under Rule 60(b) is not as flexible or lenient as the "good cause" standard for 



setting aside a default entry under Rule 55(c); Cubb v. Matlock Communications, 

236 Mont. 27, 30, 768 P.2d 337, 339 (1989). In this case, Haywood cannot satisfy 

either standard. 

Haywood does not dispute that he received the Complaint and Summons and 

had notice of the action pending against him. (Br., pg. 2.) His agent asked for 

additional time to file an Answer and he, or Haywood's mother, hired counsel. 

(Docket 29.) This clearly is not a case of a "default judgment being entered against 

an unsuspecting and unaware defendant as would justifL setting aside a default 

judgment." Williams v. Superior Homes, Inc., 148 Mont. 38, 43, 417 P.2d 92, 94- 

95 (1966). Haywood asserts that he proceeded with "diligence," but only after he 

"learned of the Entry of Default" in February, 2008. (Br., p. 7.) This was some 

nine months too late - by definition it does not constitute diligence. He states that 

he learned of the default in February, 2008, (br., p. 7), but that is not the point; he 

learned of the action against him back in May of 2007, and did nothing to respond 

to it. 

In general, parties seeking relief fiom a judgment on a basis of surprise, 

inadvertence, or mistake are denied relief fiom the result of voluntary actions on 

their part. "[Deliberate or wilful conduct or inadvertent conduct that does not 

demonstrate diligence is not excusable neglect within the meaning of the relief- 

from-judgment rule." 47 Am.Jur.2d, Judgments, § 689 (West 2007). Likewise, 



Montana courts will not set aside a default judgment where the defendant has 

chosen to ignore the Complaint filed against him. As noted in Clute v. Concrete, 

179 Mont. 475, 587 P.2d 392, 395 (1978), the majority of Montana decisions 

denying relief from a default judgment involved inaction by the defendant despite 

his knowledge that legal proceedings had been initiated against him. "Wilful 

ignorance by a defendant cannot constitute mistake, inadvertence, or excusable 

neglect." Roberts v. Empire Fire and Marine Ins. Co., 278 Mont. 135, 140-4 1,923 

P.2d 550, 553-54 (1996). 

Instead, a party's wilful ignorance of the judicial process is the type of 

careless conduct that the court consistently has held supports a default judgment. 

"[A] liberal court cannot find excusable neglect where a defendant has willingly 

slumbered on his rights and ignored the judicial machinery established by law." 

Foster Apiaries, Inc. v. Hubbard Apiaries, Inc., 193 Mont. 156, 161, 630 P.2d 

1213, 1216 (198 1). "Assuming" that his mother's counsel, or the LLC's counsel, 

would represent him does not constitute excusable neglect, mistake, or 

inadvertence. 

Haywood cites Blume v. Metropolitan Life Ins. Co., 242 Mont. 465, 791 

P.2d 784 (1990), as authority for his request that the lower court be reversed. (Br., 

pg. 9.) In that case the defendant, an out-of-state corporation, was served by mail - 

rather than by personal service. Id. at 785. The letter was somehow lost, and 



never made it into the hands of anyone in authority. Id. at 785. In contrast, 

Haywood and his mother were personally served, separately. From that moment, 

Haywood knew of all pertinent facts: A Complaint had been filed; he had been 

personally named as a party; and he was obligated to file an Answer. 

Haywood even went so far as to request additional time in which to file his 

Answer. He then apparently dropped the matter. In any event, ignorance of the 

law does not justifL the setting aside of a default judgment. In re Marriage of 

McDonald, 261 Mont. 466,469, 863 P.2d 401,403 (1993); ~ o n o i a n  v. Graft: 248 

Mont. 21, 25, 808 P.2d 49 1,494 (1991); UfJleman v. Labbitt, 152 Mont. 238, 243- 

44, 448 P.2d 690, 693 (1968) (a mistake of law, as opposed to a mistake of fact, 

does not warrant setting aside a judgment under Rule 60(b)). 

There was no surprise here, and no ambush tactics were used. Nine months 

went by between service upon Haywood and entry of the default judgment, during 

which time Haywood apparently did nothing, including check with Jack Quatman 

before or after Quatman withdrew as his mother's counsel. 

Haywood was anything but diligent in answering the Complaint, and 

cavalierly disregarded the summons served upon him. He again argues that he was 

merely an employee of Sanctuary Environments, LLC, as if this excuses him from 

making the slightest effort to follow up on the Complaint. The Complaint clearly 

names Haywood and Devra, individually, as defendants. (Docket 1.) If they 



believed they were improper parties, that defense was available to them from the 

outset, and could have been asserted. The lower court properly entered the default 

judgment against Haywood. 

CONCLUSION 

Based on the foregoing authorities and points of law, West respectfully 

requests that the Court affirm the Judgment entered below. 

-45- Respectfully submitted this 5 day of September, 2008. 

HASH, O'BREN & BIBY, PLLP 
ATTORNEYS FOR PL TIFFIRESPONDENT P"" 

P.O. Box 1178 
Kalispell, MT 59903-1 178 



CERTIFICATE OF SERVICE 

I hereby certifL that I caused a true and accurate copy of the foregoing 

Response Brief of Appellee Mathew West d/b/a Top To Bottom Construction to be 

mailed to: 

Scott G. Hilderman Devra West 
Johnson, Berg, McEvoy & Bostock, PLLP P. 0. Box 786 
P.,O. Box 3038 Lakeside, MT 59922 
Kalispell, MT 59903-303 8 

Defendant/Appellant 
Attorney for DefendantIAppellant 
Haywood 

% 

Dated this day of September 2008. 

CERTIFICATE OF COMPLIANCE 

Pursuant to Rule 1 1 of the Montana Rules of Appellate Procedure, I certifL 

that this principal brief is printed with a proportionately spaced Times New Roman 

text typeface of 14 points; is double-spaced except for footnotes and for quoted and 

indented material; and the word count calculated by Microsoft Word for Mac is not 

more than 10, 000 words, excluding certificate of service and certificate of 

compliance. 




